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EVOLUTION OF DOCTRINE OF AGENCY IN 
AUTOMOBILE CASES. 





Cases treating of liability of the owner of 
an automobile, who has purchased same for 
family use and pleasure, have developed 
what seems to be a new principle in the law 
of agency. A recent case by New York 
Court of Appeals, in which a capable adult 
son of the owner. of an automobile was 
using it for his own pleasure and the owner 
was sued for damages caused by the son 
using the automobile, presents opportunity 
for speaking of this new principle. Van 
Blarcom y. Dodgson, 115 N. E. 443. 

The facts show defendant “had purchas- 
ed an automobile for the pleasure of 
the members” of his family, consisting 


of his wife, married daughter, son- 
in-law, and an adult son. On one oc- 
casion the son, unaccompanied by any 


other member of the family, used the auto- 
mobile for his own pleasure and “so negli- 
gently operated it as to kill plaintiff’s in- 
testate.”” There is no claim that the son 
was ignorant or generally unskillful, but he 
was, as a member of the family, getting 
pleasure therefrom as the owner intended. 
Was he the agent of the owner under such 
circumstances? If he were taking along 
with him another member of the family, the 
court says, it might be conceded he was 
agent of the owner. And it then speaks as 
follows: 


“The proposition of liability urged in this 
case, however, goes further. It asserts that 
the father is liable for negligence in the 
management of his automobile by ,an adult 
son when the latter is pursuing his own ex- 
clusive ends, absolutely detached from ac- 
commodation of the family or any other 
member thereof. On its face a proposition 
seems to be self-contradictory which asserts 





that a person who is wholly and exclusively 
engaged in the prosecution of his own con- 
cerns is nevertheless engaged as agent in 
doing something for someone else. It has 
always been supposed that a person who 
was permitted to use a car for his own ac- 
commodation was not acting as agent for 
the accommodation of the owner of the car. 
Reilly v. Connable, 214 N. Y. 586, 108 N. 
E. 853, L. R. A. 1916A, 954, Ann. Cas. 
1916A, 656. The attempt is made, how- 
ever, to reconcile these apparently contra- 
dictory features of this proposition by the 
assertion that the father had made it his 
business to furnish entertainment for the 
members of his family, and that, therefore, 
when he permitted one of them to use the 
car, even for the latter’s personal and sole 
pleasure, such one was really carrying out 
the business of the parent, and the latter 
thus became a principal and liable for mis- 
conduct, This is an advanced proposition 
in the law of principal and agent, and the 
question which it presents really resolves 
itself into the one whether, as a matter of 
common sense and practical experience, we 
ought to say that a parent who maintains 
some article for family use and occasionally 
permits a capable son to use it for his indi-° 
vidual convenience ought to be regarded as 
having undertaken the occupation of enter- 
taining the latter and to have made him his 
agent in this business, although the act 
being done is solely for the benefit of the 
son. That really is about all there is to the 
question. Not much can be profitably said 
by way of amplification or in debate of the 
query whether such a liability would rest 
upon reasonable principles, or whether it 
would present a case of such theoretical and 
attenuated agency, if any, as would be be- 
yond the recognition of sound principles of 
law as they are ordinarily applied to that 
relationship. The question largely carries 
on its face the answer, whichever way to be 
made. Unquestionably, an affirmative an- 
swer has been given by the courts of some 
states.” 
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To this are cited a great number of cases, 
and then it is said: “But it seems to us that 
such a theory is more illusory than substan- 
tial, and that it would be far-fetched to hold 
that a father should become liable as prin- 
cipal every time he permitted a capable 
child to use for his personal convenience 
some article primarily kept for family use. 
That certainly would introduce into the 
family relationship a new rule of conduct 
which, so far as we are aware, has never 
been applied to other articles than an auto- 
mobile. We have never heard it argued 
that a man who kept for the family use a 
horse or wagon or boat or set of golf sticks 
had so embarked upon the occupation and 
business of furnishing pleasure to the mem- 
bers of his family that if some time he per- 
mitted one of them to use one of those ar- 
ticles for his personal enjoyment, the latter 
was engaged in carrying out, not his own 
purposes, but, as agent, the business of his 
father.” 


The court goes on then to suppose that 
this theory owes its origin to an automobile 
being dangerous and an extension of the 
doctrine of principal is allowable. 


We have set out at length the grounds 
upon which this court assails the long line 
of cases sustaining the doctrine, and note 
the fact it cites no cases taking the view it 
advocates. 

As the court says, however, it looks like 
a self-contradictory proposition to say that 
one engaged in prosecuting his own con- 
cerns is agent for another. But does it not 
also look a little involved, if two members 
of the family were using the automobile for 
their pleasure, that both were agents of the 
owner all of the time they were using it? 
Did concurrence in purpose have arty effect 
on the question of agency, or must the one 
driving the automobile be acting solely for 
the pleasure of the other? 

If one acts alone for his own pleasure, 
this is as the owner intended, just as much 
as when he acts for the pleasure of another 
member of the family. What is there in- 





herently contradictory in one acting as the 
agent for another in acting, not for himself, 
but in securing something for himself as 
one of a class? 








NOTES OF IMPORTANT DECISIONS. 





CERTIORARI — DENIAL OF WRIT TO 
LOWER COURT GIVING WRONG REASON 
FOR CORRECT CONCLUSION.—In Missouri it 
has been held, that writ of certiorari may go 
from supreme court to court of appeals, where 
it erroneously construes last rulings of former 
court, in arriving at its judgment. We take it 
that this is in a case, where such wrong con- 
struction was in effect determinative of the 
conclusion reached. Then the order on certi- 
orari would be to quash; otherwise, to correct 
the error in misconstruction and then direct 
the court of appeals to proceed to a judgment. 

But how stands the matter in a case where 
it is apparent from the record in the court of 
appeals that the wrong construction of supreme 
court decisions governed its first judgment, but 
the supreme court in certiorari finds for a rea- 
son not considered by the court of appeals, 
that the case nevertheless was decided for the 
right party? The supreme court said that “the 
constitution makes the opinion of the court a 
part of its record and we will quash such por- 
tions of its record for the reason assigned in 
our paragraph one, but will permit its judg- 
ment to stand because for the right party.” 
State,-ex rel. v. Reynolds, 193 S. W.——. 


This ruling was assailed on motion for re- 
hearing, overruled without opinion, on the 
ground that the order should have been merely 
to quash the error and direct the court of ap- 
peals to proceed to a determination of the case. 
But the supreme court went further and 
directed an affirmance of the judgment, because 
it was for the right party, thus in effect to hold, 
that petitioner for certiorari could have his 
rights determined without any opportunity to 
be heard. 

The ordinary way to get a case into Supreme 
Court of Missouri is for a dissenting judge of 
court of appeals to ask that it be certified for 
refusal of the court to follow last rulings of 
the supreme court. In such a case it stands at 
large for trial in-the supreme court. But if a 
decision is unanimous in the court of appeals, 
it cannot get to the supreme court by that 
route. Nevertheless, there ought to be some 
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way to keep the court of appeals in line and, 
as well, a litigant ought to have as much right 
for this to be done as where a dissenting judge 
causes it to be certified. And if the case as 
certified is heard as were it in the supreme 
court by direct appeal, certiorari to correct 
error as above stated should give it the 
same footing as on certification. 

While we have sympathy with the claim that 
a disposition by a court is a ruling without op- 
portunity to be heard, yet does not the principle 
apply as well when the case is heard on cer- 
tification? If the intent is that on certification 
the supreme court have as broad power to dis- 
pose of a case as were it diréctly appealed to, 
we think on certiorari to correct error for non- 
conformity to rulings, its power should be fully 
as large. Certiorari for such purpose is a lim- 
ited kind of writ and not like certiorari as 
known to our common law. It is a mere sub- 
stitute for action by a dissenting judge—one 
who has no interest at all in the question ex- 
cept so to speak as any private citizen. It 
really seems to us he ought not to be called 
upon to act at all, but certiorari ought to be 
applied for by any litigant as a right to correct 
the matter complained of, because the ruling 
affects him in his rights. 





GUARANTY—FRAUD BY ONE OF CON- 
TRACTING PARTIES IN PROCURING SIG- 
NATURE OF GUARANTORS.—In Dr. Koch 
Medical Tea Co. v. Poitras, 161 N. W. 727, de- 
cided by Supreme Court of North Dakota, there 
is a very interesting question as to liability 
of sureties or guarantors to a company appoint- 
ing one as its agent for the sale of its products, 
where the agent under instructions from the 
company resorts to fraud in procuring the sig- 
natures of the sureties, who were held not 
liable. 

The court discusses the question on the the- 
ory that the main obligor was the agent of 
the obligee in procuring the signatures and, 
therefore, anything done or representation 
made was done or made by such obligee princi- 
pal, and was binding on such obligee, notwith- 
standing there may have been negligence in the 
sureties signing what they were told was a 
mere recommendation ané not a guarantee. 

Speaking of the paper signed, it was said: 
“Instead of the usual guaranty, which, under 
the earlier cases, at any rate, requires a notice 
of acceptance to be binding, it contained a 
direct contract between the defendants and 
the medical company.” 

Also, it was said that the obligor “then was 
acting in a dual capacity. He was not merely 





getting a guaranty for the proper performance 
of his own contract in regard to the purchase 
of the medicine, but for the payment of a past 
debt of (another) which he had assumed and 
which had no real connection with the trans- 
action.” 

But we do not approve of the court’s con- 
clusion on any such reasoning as this, but we 
do for another reason. 

This contract, which the sureties signed, it 
seems to us, must be deemed to have been 
signed in the presence of the parties to both 
parts. Its form shows it was not a proposition 
to be submitted, but a contract entered into and 
to be ipso facto of full force and validity. If 
it was in the hands of the obligor to procure 
sureties to sign, this was an incidental thing 
only. The obligee is presumed to have been 
present also, and witnessing or cognizant of-its 
immediate execution. It, therefore, heard the 
representations made. 


The company sent on the contract to become 
effective on its being properly executed. Cer- 
tainly up to the very moment of its execution 
the obligor, that was to be, held for the pro- 
posed obligee. The obligee, therefore, was 
present with it. Did the latter instantly dis- 
appear or become absent on the full comple- 
tion of the execution? We think not. The 
law does not regard the obligee like a harlequin 
in pantomime. But even if so, obligee was con- 
structively present until the instant of execu- 
tion and knew what transpired beforehand. 
The practice of sending on such contracts is 
a practice that does not dispense with pre- 
sumptions of presence of parties. At most, it 
is entrusting to another as an agent to repre- 
sent the physically-absent contracting party. 





GIFT CAUSA MORTIS—DISEASE RESULT- 
ING IN DEATH.—In Stevens v. Provident 
Inst. for Savings, 115 N. E. 404, decided by 
Supreme Judicial Court of Massachusetts, it is 
ruled that it is not necessary to constitute a 
good gift causa mortis that it be shown that 
the donor died from the very disease with 
which she was afflicted. 

The facts show that a woman of advanced 
years delivered to her son her passbook, saying 
to him: “The doctor tells me I must die soon. 
If anything happens to me, I want you to have 
this for yourself, apart from any share in my 
estate.” At the time she was seriously ill and 
died some four months later, the book in the 
meantime remaining in the son’s possession. 

This was said to make out a prima facie case. 
“At the time Mrs. Stevens was under apprehen- 
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sion of speedy death from an existing disease. 
She died as anticipated, leaving the donee sur- 
viving her.” 

Further, it was said: “The defendant ap- 
parently contends that the ruling was wrong 
because the plaintiff did not prove that the 
donor died from the very illness from which 
she apprehended death at the time of the gift 
in November, 1915. What was necessary to be 
proved is that there was no intervening recov- 
ery from a disease existing at the time when 
the gift was made. Larrabee v. Hascall, 88 
Me. 511, 34 Atl. 408, 51 Am. Rep. 440; Ridden 
v. Thrall, 125 N. Y. 572, 26 N. E. 627, 11 L. R. 
A. 684, 21 Am. St. Rep. 758; see Parish v. Stone, 
14 Pick. 198, 264, 25 Am. Dec. 378. On this 
issue the question of burden of proof or of evi- 
dence has been argued. But it is enough to 
say that there was ample evidence to warrant a 
finding that Mrs. Stevens was suffering in No- 
vember, 1915, from the disease which resulted 
in her death four months later. She was frail 
and aged. The nature of her illness did not 
appear, but it was shown that the disease was 
one of uncertain duration and that it involved 
the danger of speedy death and apprehension 
thereof by Mrs. Stevens. And it did not appear 
that she ever recovered from it. These uncon- 
tradicted facts, and the inferences that prop- 
erly could be derived from them, warranted the 
judge in ruling that a prima facie case on that 
issue was made out.” 

Ridden v. Thrall, supra, a supporting case, 
speaks of a few cases holding that proof must 
show that donor died from the very cause ap- 
prehended, but it is argued there that this rule 
is by no means inflexible. It is said: “A donor 
may have several diseases and may in making 
a gift apprehend death from one and not from 
others. Shall the gift be invalid, if before he 
recovers from the disease feared, he dies from 
one of the other diseases?” 

We say no under this supposition, but sup- 
pose he contracted another. disease in no way 
connected with his ailment at the time he 
makes the gift, shall it be valid? We should 
say no again. His apprehension then should 
be construed in a reasonable way. But, then, 
again, this should not be argued too narrowly, 
because if his death is within a reasonable time, 
the intent to give ought to be given some effect. 
Take the terms of this gift, “if anything should 
happen to me.” The mere manner of death 
ought not to have conclusive effect. If one 


were killed while afflicted with disease from 
which death will probably ensue, this ought not 
to cut off the gift, at least it should not be a 
conclusive test. 





THE BRITISH WORKMEN’S COM- 
PENSATION LAWS — PROCED- 
URE.* 


The present statute under which com- 
pensation for accident is awarded to wotk- 
men is the Workmen’s Compensation Act 
of 1906, which consolidated and amended 
the original act of. 1897. We have been 
asked to give an account of the leading 
features of this statute and think it right 
to consider in the first place the procedure 
under which a workman obtains his con- 
pensation. 

A leading idea of the act is to minimize 
litigation as much as possible, and accord- 
ingly, although the initial judges are al- 
ways the county court judges and the pro- 
ceedings are begun and carried through 
like’ any other action, they are considered 
arbitrators under the statute. On questions 
of fact these arbitrators are final. On mat- 
ters of law an appeal lies from their deci- 
sion and there is an ultimate right of appeal 
to the House of Lords. The case comes 
before the appeal courts by way of a case 
stated by the arbitrator. He states the 
facts which he has found to be proved in 
the proceedings before him and then he 
states the question of law to be determined. 

In connection with this procedure much 
controversy has arisen as to what is a ques- 
tion of law and what is a question of fact 
and, generally speaking, the result of the 
cases is this: If the appeal court are of 
opinion that on the facts stated a reason- 
able man might come to the conclusion 
to which the arbitrators arrived, they will 
not disturb his decision, though had they 
been sitting as a court of first instance they 
themselves might have come to a different 
conclusion on the facts. It will be appreci- 
ated how much this strengthens the posi- 
tion of a party who has obtained a decision 
in his favor in the court of first instance. 


*This is one of a series of short articles on 
the British Workmen’s Compensation Act, which 
we promised our readers at the beginning of the 
year. Mr. Mackay, the author, is a member of 
a leading firm of solicitors of Glasgow, Scotland. 
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If he holds such a judgment the chances 
are at least ten to one that the court will 
not disturb it, and not infrequently the in- 
ferior judge, in stating the case, has the 
natural tendency to make findings in fact 
which will save his own judgment. 

Another specialty in procedure, is that it 
is a condition precedent to proceedings 
under the act that notice be given of the 
accident to the employer. The notice must 
be given as soon as practicable after the 
accident and before the workman has left 
the employment in which he was injured, 
and the notice must be followed by a claim 
for compensation within six months from 
the date of the accident or in the case of 
fatal accidents within six months from the 
time of death. The notice must be in writ- 
ing and served on the employer by personal 
delivery or registered letter. 


To these provisions there is, however, 


the important proviso that: 


“The want of or any defect or inaccur- 
acy in such notice shall not be a bar to the 
maintenance of such proceedings if it is 
found in the proceedings for settling the 
claim that the employer is not, or would 
not, if a notice or an amended notice were 
then given and the hearing postponed, be 
prejudiced in his defense by the want, de- 
fect, -or inaccuracy, or that such want, de- 
fect, or inaccuracy was occasioned by mis- 
take, absence from the United Kingdom, or 
other reasonable cause.” 


That proviso has been interpreted in a 
very far-reaching way, so that in effect 
only in the strongest case of prejudice will 
defective notice be held to bar the work- 
man’s claim, thus where a man had a fall 
in September, 1911, and continued work 
with slight suffering until December 26th, 
when he consulted a doctor who operated 
on him on January 7th in the following 
year and diagnosed cancer, and notice was 
given to the employers on January 14th 
that the man’s condition was the result of 
the accident, it was held that the employ- 
ers had not been prejudiced. In the cases 
where findings of prejudice have been 
given in favor of the employers the cases 





have been those such as blood poisoning 
where slight injury was originally sustain- 
ed but no notice of the accident was given 
until at a later date symptoms of blood 
poisoning developed. There the courts 
have been going on the line that had the 
employers got prompt notice of the acci- 
dent their own doctor might have attended 
to the man and prevented the subsequent 
serious development of the wound, but in 
the absence of notice of the accident they 
could not do so, and they were consequent- 
ly prejudiced. 

The question whether or not there has 
been prejudice as against the employer is 
one of fact for the arbitrator, and com- 
paratively lately the House of Lords have 
in two cases* laid down a series of proposi- 
tions which were designed to guide arbitra- 
tors in this matter and with a summary of 
these we may suitably conclude the present 
article. These propositions may be tabu- 
lated thus: 


(1) The whole question is one of fact 
for the arbitrator; 


(2) The burden of proving that the em- 
ployer has not been prejudiced by lack of 
notice rests in the first place on the appli- 
cant, but this burden is not that of estab- 
lishing the negative proposition that the 
employers were not prejudiced ; 


(3) The applicant has not to exhaust 
the possibilities of prejudice and displace 
them, but if from the evidence it may be 
inferred reasonably that the employers 
have not been prejudiced the burden of 
proof that they have been prejudiced is 
shifted on to them; 


(4) The words in the statute “if it is 
found in the proceedings,” imply that the 
arbitrator must make his finding after 
looking at all the matters and facts before , 
him ; in other words, “he has to take the to- 
tality of the facts as he finds them and 
then come to a conclusion.” 


(5) There is no presumption one way 
or the other, and if there is no evidence 
that the employers, if proper notice had 


(1) Hayward v. Westleigh Colliery Co., Ltd., 
(1915) 8 B. W. C. C. 278; and Eydmann v. 
Premier Accumulator Co., Ltd., (1916) 9 B. W. 
Cc. C. 384, 
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been given, could have acquired further 
useful information than they already pos- 
sessed, it cannot be presumed that they 
could have done so, and they cannot 
supplant or rebut the evidence given by 
mere conjecture or theoretical considera- 
tions ; 

(6) ‘The question in each case is wheth- 
er the facts before the arbitrator warrant 
his coming to the conclusion that the great 
probability is that no prejudice has been in- 
curred, and, if the employers do not give 
evidence of prejudice, the arbitrator is war- 
ranted in coming to the conclusion that no 
prejudice in fact existed. 

DonaLpD MACcKAy. 
Glasgow, Scotland. 





THE ANOMALOUS LAW OF PRI- 


VATE SEALS. 


In recent years the legal profession has 
been censured for the “law’s delay,” and 
frequently with adhering to absurd forms, 
customs and usages that have for ages out- 
lived their reason and vitality. Whether 
lawyers have been, as a class, justly charge- 
able with dilatoriness may be a debatable 
question, but there is no doubt that too 
much importance has been attached by 
judges and the legal profession to matters 
of mere form, not in any sense connected 
with the justice of a cause, nor likely to 
serve a useful purpose. 


A glaring instance is the law relating to 
private seals in some states. In the state 
of Washington, since 1871, this statute has 
been in force: “The use of private seals 
upon all deeds, mortgages, leases, bonds, 
and other instruments, and contracts in 
»Titing, is hereby abolished.’ 


To the ordinary person, not learned in 
the law, this section would be understood 
as it reads; but not so in the courts. “Abol- 
ish” is defined as the abrogation of any- 
thing having permanency, such as a cus- 


tom, usage or law. So when the legisla- 
ture declared that the use of private seals 


(1) Section 8751, Remington’s 1915 Code. 





was “abolished,” it would appear that any 
law or usage relating to private seals was 
thereby wholly eliminated, and that any 
private seal affixed to a contract would 
have no legal effect whatsoever. 


The court started out consistently under 
this statute, for in Williams v. Blumenthal? 
is this declaration: “In this state the dis- 
tinction between sealed and unsealed instru- 
ments has been abolished.” Such being 
the law it was immaterial whether a con- 
tract was sealed or unsealed. Abb v. 
Northern Pacific Railway Co.* follows the 
same doctrine. However, it will be noticed 
that the statute specially refers to “private 
seals upon bonds,” yet in Considine v. Gal- 
lagher* the court says: “The bond * * * is 
an instrument under seal; and the rule of 
the common law is—and it has not been 
changed in this state—that a contract under 
seal imports a consideration. In such a 
case want of consideration, if available at 
all, is a matter of defense.’*® There it is 
stated that at common law a seal upon an 
instrument imports consideration, and that 
such presumption is conclusive. But this 
declaration of the common law assumes the 
legal existence of private seals, and of 
course, has no application where the thing 
itself has been abolished by statute. Ces- 
sante yatione legis, cessat ipsa lex. If the 
last case cited were the only decision on 
this point, it might be inferred that the 
court had inadvertently overlooked the 
statute. Not so, however, for in Munro v. 
National Surety Co.° the court said: “The 
common law rule that a seal imports a con- 
sideration is a positive rule of law and not 
a mere rule of procedure.” Then follows, 
McLeod v. Morrison,’ holding that a seal 
imports a consideration but adds that “in 
most other respects the statute has abro- 
gated the common law distinction between 


(2) 27 Wash. 28, 67 Pac. 393. 

(3) 28 Wash. 434, 69 Pac. 854. 

(4) 31 Wash. 669, 74 Pac. 469. 

(6) Citing.6 A. & E. Ency. of Law, 762, 2nd 
Ed. 

(6) 47 Wash. 488, 92 Pac. 280. 

(7) 66 Wash. 683, 120 Pac. 628. 
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specialties and simple contracts. Otherwise 
the statute would be meaningless.” The de- 
cision in Considine v. Gallagher is not based 
upon reason or authority. It stands as an 
example of the inability of judges to get 
away from the influence of the common 
law. The court holds that a seal implies 
consideration, but in “most other respects” 
it is abolished. A seal at common law ef- 
fected these legal distinctions: 


1. Estoppel; that is, either party cannot 
prove anything to the contrary. 


2. Consideration is conclusively pre- 


sumed. 


3. Priority of debt due under a sealed 
contract. 


4. Blanks could not be filled in over a 
seal, although left for that purpose. 

5. An agent could not affix a seal un- 
less authorized by sealed instrument. 


6. A surety was not released if time 
were given the principal, unless such exten- 
sion agreement was sealed. 


7%. A sealed contract superseded a sim- 
ple contract on the same subject. 


8. Different remedies were provided 


for contracts under seal. 


If the statute abrogated the common law 
in Washington as to private seals in “some 
respects,” why not in all respects? If the 
statute abolishing seals is in force at all, it 
is difficult to perceive how any contract. can 
be affected in any way by something that 
has no legal existence. 


” 


If the court carried this theory to a logi- 
cal conclusion, a seal would not only im- 
port consideration, but it would be conclus- 
ive. No testimony could be admitted to 
show want of consideration.* The ancient 
rule that a seal was essential to a valid con- 
tract has been discarded for centuries. Seals 
were adopted because in an illiterate age 
people could not write; later their use con- 
tinued because it was considered more dif- 
ficult to forge a_ seal than a signature. 
“Seals acquired such importance, that, for 


(8) 6 A. & E. Ency. of Law, 763. 





a time, a man was bound by his seal, al- 
though it was affixed without his con- 
sent.’”® 


Seals first appeared in jurisprudence 
when the Roman law required wills to be 
sealed by each of seven witnesses, but these 
seals were also fastenings that had to be 
broken before inspection of the writing.’ 


Professor Ames in Lectures on Legal 
History wrote instructively on specialty 
contracts. The importance attached to 
sealed instruments is shown on page 105, 
for he says: “Where the action was based 
upon a specialty, if the specialty was lost, 
the whole action was lost.” In actions at 
law the defenses of fraud, illegality (ex- 
cept where it appeared from the document 
itself) payment and duress, were all inad- 
missible. This was the rule in the federal 
courts.” 


It has been said, that instead of being a 
relic of ancient wisdom as the books de- 
clare, seals are in reality a monument of 
ancient ignorance; for in a period when 
people could not read or write, sealing was 
a certain and convenient meihod for the 
execution of contracts, but in this age and 
country where writing is practiced every- 
where, almost without exception, the use of 
a seal should be superfluous. The old com- 
mon law rule requiring a seal to make a 
valid contract gradually became obsolete, 
so the courts shifted to a new base, and 
held that a seal imported a consideration ; 
and, that it was conclusive—but later hold- 
ing it to be presumptive only.’* 


It is one of the remarkable things in an- 
cient jurisprudence that a seal became a 
sort of legal fetich. The question whether 
a contract had been signed by the obligor 
was immaterial unless a seal was attached. 


9 


(9) Holmes Common Law, 272. 
(10) Maine’s Ancient Law, 204. 
(11) Shampeau v. Connecticut Co., 42 
760. 
(12) 
A. 375. 


Fed. 


Baird v. Baird, 145 N. Y. 659, 28 L. R. 
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Biographers of Lincoln usually refer to his 
aversion to technicalities, as a practicing 
lawyer, yet when he was concerned about 
a private seal he came under the spell of 
the common law, and did not hesitate to 
take advantage of the absence of a seal 
from a document. In Maus vy. Worthing,?° 
Lincoln appeared for the appellee ; obtained 
a dismissal on the ground that the appeal 
bond was signed by the surety’s agent— 
the agent’s authority, although properly in 
writing, was not under seal—and as the 
bond must be sealed, therefore, the 
agent’s authority must be under seal. 
This motion was sustained by all the judges 
except Sidney Breese, who pertinently re- 
marked that the purposes of justice were 
“not at all subserved by an adherence to 
such antiquated rules and unmeaning tech- 
nicalities.” 


Many are the cases in the books where 
the omission of a meaningless seal caused 
financial loss and indignation at the ab- 
surdities of the law. When we consider 
that a simple scroll or dash of the pen, if 
so intended, will have the effect of a seal; 
or, if intended for several, if the others 
adopted such scroll or mark as their seal— 
then the law pertaining to private seals bor- 
ders on the ridiculous.” 


The supreme courts of the newer states 
often took advantage of the fact that they 
were not fettered by the doctrine of stare 
decisis arising out of their own decisions, 
but were at liberty to follow their untram- 
meled judgment, deciding cases in accord- 
ance with modern legal thought. Thus, the 


Workingmen’s Compensation Act was sus- - 


tained in the state of Washington,** when 
other courts saw constitutional objections. 


It is noteworthy that a tribunal which is 
inclined to be progressive and strictly 
abreast with modern legal views and social 


(13) 4 IL 26. 
R. A. 446 N. S.). 
(14) 35 Cye. 1173. 
(15) State v. Clausen, 
R. A. (N. S.) 446, 


65 Wash. 156, 37 L. 





evolution, should have been ultra conserva- 
tive and hold that where “private seals are 
abolished” by statute, nevertheless, the evi- 
dentiary effect of a private seal is continued 
in force, thus clinging to the archaic theory 
that a scroll of the pen or a printed “L. 
S.” on a document confers special and ex- 
traordinary rights. 


A philosopher of the law, whose learn- 
ing has added luster to the highest court— 
Mr. Justice Holmes—in an address before 
the Harvard Law School Association on 
“Learning and Science,” remarked that “an 
ideal system of law should draw its postu- 
lates and its legislative justification from 
science. As it is now we rely upon tradition, 
or vague sentiment, or the fact that we 
never thought of any other way of doing 
things, as our warrant for rules which we 
enforce with as much confidence as if they 
embodied revealed wisdom. * * * Our form 
of contract, instead of being made once for 
all, like a yacht, on lines of least resistance, 
are accidental relics of early notions, con- 
cerning which the learned dispute.’’?* 


This quotation forcibly demonstrates the 
folly of continuing as part of the law, ab- 
surd and antiquated notions about private 
seals orr written documents. Is it surpris- 
ing that lawyers and legislators at times 
despair in their efforts to modernize legal 
procedure, when courts persist in featuring 
hair-splitting technicalities without occasion 
or reason? If the legislature in good faith 
attempts to eliminate absurdities and legal 
excrescences in practice and procedure, or 
in the substantive law, the courts should 
entertain and follow liberal views on the 
subject ; and, if possible, give effect to stat- 
utes whose purpose is to bring the common 
law into harmony with modern thought and 
existing conditions. 

Frep H. PETERSON. 

Seattle, Wash. 


(16) P. 68, Holmes’ Speeches. 
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DIVORCE—SUPPORT OF CHILDREN. 





KELL v. KELL. 





Supreme Court of Iowa. March 13, 1917. 





161 N. W. 634. 





Under Code, § 3180, providing that when a 
divorce is decreed, the court may make such 
order in relation to the children as shall be 
right, where a husband, suing for divorce, 
prayed that the custody of the children be award- 
ed to him, but made no reference to their sup- 
port, the court had jurisdiction to exact con- 
tribution to their support by the husband, grant- 
ed a divorce, though the pleadings were silent 
on the subject; the matter of the custody and 
support of the children being incidental to the 
granting of a divorce. j 





Appeal from District Court, Polk County; 
Hubert Utterback, Judge. 


Plaintiff filed his petition October 138, 1915, 
praying that a decree of divorce entered Novem- 
ber 23, 1916, be modified in two respects: (1) 
That he be given the custody of the youngest 
child, a boy of 10 years; (2) that he be re- 
quired to pay no more for the support of the 
children, and that execution issued on which 
a supposed debtor has been garnished be re- 
ealled and defendant and those acting for her 
be enjoined from interfering with or annoying 
plaintiff in his business. As grounds therefor 
he alleged that three of the four minor children 
have attained their majority; that he is able 
and willing to care for the other; that for the 
past 15 or 18 months he had been in poor health 
consequent on the administration of a poison- 
ous drug, to his great expense, had not earned 
to exceed $300; that he has paid defendant the 
amount required of him to December, 1914, and 
delivered to her goods valued at $500, which 
she agreed to accept as payment on the pay- 
ments exacted in the decree, and that plaintiff 
has caused execution to issue and parties, with 
whom he has contracted, to be garnished, to 
the great injury of his business and property; 
and that the portion of the decree requiring 
him to pay for the support of his children is 
void. The defendant put in issue these allega- 
tions except those relating to the ages of the 
children, and averred that he was not a suitable 
custodian for the youngest child; that she had 
eared for plaintiff when sick, at her home in 
Chicago; that he received damages because of 
the administration of the poisonous drug, and 
had received more on contracts than stated. 
On hearing a decree was entered, continuing the 
minor son in the custody of defendant, and 





judgment was entered for his care during 11 
months from January 1, 1915, in the sum of 
$440 and for $810 for his care until 16 years 
of age, to be paid at the rate of $15 per month, 
beginning December 1, 1915, until the entire 
amount has been paid. The plaintiff appeals. 
Modified and affirmed. 


LADD, J. The parties were married in 1881 
and parted in August, 1906. He petitioned for 
divorce on the grounds of desertion and cruelty 
on October 24th following, and a decree of di- 
vorce as prayed was entered November 23rd 
of the same year. She, though served with 
original notice in Chicago, Ill., where she and 
her children had gone, did not appear or make 
defense, and the decree, in addition to divorcing 
the parties, ordered that: 


“The question of final custody of the minor 
children to be adjudicated upon notice to both 
parties, the plaintiff to pay to the defendant 
for the support of the children the sum of $40 
per month.” 


This last clause is said to have been entered 
without jurisdiction, for that the defendant was 
a non-resident. Had the entry been against 
defendant, interfering with the custody of the 
children or exacting contribution to their sup- 
port, or for alimony, the contention must have 
been sustained. Kline v. Kline, 57 Ia. 386, 10 
N. W. 825, 42 Am. Rep. 47; Rea v. Rea, 123 Ia. 
241, 98 N. W. 787; Johnson v. Matthews, 124 
Ia. 255, 99 N. W. 1064. This is because of 
want of jurisdiction over the person of defend- 
ant. Here the order or judgment was against 
the plaintiff, and surely it can hardly be claimed 
that the court was without jurisdiction, and 
upon requisite service of original notice and 
proof thereof it.acquired jurisdiction of the 
subject-matter. He prayed that the custody of 
the children be awarded to him, though no 
reference was made to their support, and it is 
argued that, as the pleadings were silent on 
that subject, the court was without jurisdiction 
to exact contribution thereto by plaintiff. The 
matter of the custody and support of the chil- 
dren is incidental to the granting of a divorce; 
and, even though not mentioned in the plead- 
ings— 

“when a divorce is decreed, the court may make 
such order in relation to the children, proper- 
ty, parties, and the maintenance of the par- 


ties as shall be right.” Section 3180, Code; 
Zuver v. Zuver, 36 Ia. 190. 


The statute quoted endowed the court with 
the authority in entering a decree to provide 
for the maintenance of the children, issue of 
the marriage, and as a natural obligation rested 
on the father to-bear the expense of the sup- 
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port and education of his children, the court 
did not exceed its jurisdiction in exacting 
monthly payments, as appears in the decree, 
even though they were residing with their moth- 
er in another state. Had such a provision been 
omitted from the decree, the weight of recent 
authority is to the effect that he might be com- 
pelled thereafter to contribute to their support. 
Spencer v. Spencer, 97 Minn. 56, 105 N. W. 483, 
2L. R. A. (N. S.) 851, 114 Am. St. Rep. 95, 7 
Ann. Cas. 901, and note in which cases pro 
and con are collected. McKay v. San Francisco 
Sup. Ct., 120 Cal. 143, 52 Pac. 147, 40 L. R. A. 
585; Gibson v. Gibson, 18 Wash. 489, 51 Pac. 
1041, 40 L. R. A. 587; Zilly v. Dunwiddie, 98 
Wisc. 428, 74 N. W. 126, 40 L. R. A. 579, 67 
Am. St. Rep. 820; De Brauwere v. De Brauwere, 
203 N. Y. 460, 96 N. E. 722, 38 L. R. A. (N. S.) 
509, and note. 


But whether such an action may be main- 
tained or not, the statute quoted does confer 
authority on the district court in entering a 
decree by default to require the plaintiff to pay 
for the support and education of the children, 
fruits of the marriage dissolved. This statute 
is expressive of the policy of the state, which 
is interested in the relations of the parties, the 
care and training of the children, and the possi- 
bility of the latter becoming burdens on the 
public. 

The petition, praying that the decree be 
modified, was filed October 13, 1915, and the 
decree was entered November 29th, following. 
Nothing had been paid under the original decree 
in 1915, and that appealed from contains a 
judgment for $440 as support money to Decem- 
ber ist of that year. It will be noted that pay- 
ments for 10 months had accrued when the 
petition for modification of the decree was filed. 
No sufficient reasons are adduced for excusing 
these payments. True he was sick in 1914 
from the accidental administration of a poison- 
ous drug, but he was paid $300 net as damages 
by the party responsible therefor. During his 
sickness he was taken care of by defendant at 
her home, and, besides paying for his board, he 
kept up the payments for support of the chil- 
dren throughout the year. Though not entirely 
recovered, he resumed work as decorator in 
February, 1915, had earned at least $300 before 
the trial, and had another contract, not com- 
pleted. His customary earnings per month or 
year are not disclosed, and we are unable ito 
say from the record before us that the payments 
accrued were in excess of or out of proportion 
to his earnings or earning capacity. Certainly 
they had not been prior to the time when the 
last of three children, other than the youngest, 





who were minors when moving to Chicago, had 
attained their majority. The defendant was 
without means, and, earning her living by rent- 
ing apartments and keeping three boarders, had 
not been overpaid, and we should not be in- 
clined to interfere with payments accrued up to 
the entry of the modifying decree, even were 
this possible. The law, however, was settled, 
on full consideration, in the recent case of 
Delbridge v. Sears, 160 N. W. 218, that pay- 
ments exacted by the original decree of divorce 
become vested in the payee as they accrue, and 
that the court, on application to modify such 
decree, is without authority to reduce the 
amounts or modify the decree with reference 
thereto retrospectively; that the modifying de- 
cree relates to the future only and from the 
time of its entry. The court rightly entered 
judgment for the amount of the installments 
accrued. 

As all the children had attained their ma- 
jority except a boy of 10 years, payments for 
his support were reduced to $15 per month 
until 16 years of age, but judgment was entered 
for the entire amount, of $810, “payable at the 
rate of $15 per month commencing December 
1, 1915, and in default of any such payments, 
the entire sum remaining unpaid shall become 
due and payable.” A somewhat similar provi- 
sion was condemned in Schlarb v. Schlarb, 168 
Ta. 364, 150 N. W. 593, and there is nothing in 
the record before us justifying its insertion in 
the decree before us. 


The decree will be modified so as to require 
plaintiff to pay to defendant or to the clerk of 
court at his election $15 on or before the first 
day of each month, commencing December 1, 
1915,- until the boy, Harold, attains the age of 
16 years, and upon the omission to pay as re- 
quired, execution issue upon defendant’s re- 
quest for all sums not paid as required. As 
the costs of this branch of the case are but 
nominal, all costs will be taxed to appellant. 
Baker v. Railway Co., 98 Ia. 438, 67 N. W. 376. 

With this the decree is 
affirmed. 

Modified and affirmed. 

GAYNOR, C. J., and EVANS and SALINGER, 
JJ., concur. 


modification 


Note.—Right of Divorced Wife ‘to Whom 
Merely Custody of Children was Granted to Sue 
Former Husband for their Support—In Brown v. 
Brown, 132 Ga. 712, 64 S. E. 1092, 131 Am. St. 
Rep. 229, the wife sued for misconduct and the 
decree granting the divorce awarded to her cus- 
tody of their child, but no question was made 
or passed on about its support. About five years 
later she sued for necessary expenses of support 
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of the child. The court said: “Where because 
of misconduct of the husband a divorce is grant- 
ed to the wife and the custody of the children 
awarded to her and no support by way of ali- 
mony is provided for the children in the divorce 
proceedings, we know of no law relieving the 
father of his legal obligation to support the chil- 
dren or of his liability for necessaries furnished 
them by third persons. The wife stands as such 
third person and can recover from the father for 
the proper support furnished his children by her 
after the divorce proceedings, even though the 
custody of the children was awarded to her.” 


In Doloff v. Doloff, 67 N. H. 512, 38 Atl. 
19, it was said: “Nor is it material that plaintiff 
was awarded alimony to the amount of six hun- 
dred dollars. Alimony in its proper significance 
is not maintenance to the children, but to the 
wife; and when no order is made for the chil- 
dren’s maintenance upon the allowance of alimony 
with custody of children, the father’s obligation 
to support them is in no wise affected.” 

In Spencer v. Spencer, 97 —- 695, 105 N. W. 
483, 2 L. R. A. (N. S.) 851, 7 Ann, Cas. 901, 
action for support after divorce was brought by 
wife. The decree gave her custody but was 
silent about support. This was a case of desertion 
by husband. The court said: “Upon principle and 
the weight of judicial authority we hold that the 
legal obligation of a father for the support of 
his minor children is not impaired by a decree 
of divorce at the suit of his wife for his mis- 
conduct, which gives the custody of the children 
to her ‘but is silent as to their support.” For 
his refusal the mother furnishing the support 
may recover in an original action. “The law 
implies a promise on his part to pay her for 
necessaries.” 

In Viertel v. Viertel, 212 Mo. 562, 111 S. W. 
579, it is said to be settled in Missouri “that 
where a decree of divorce is silent on the subject 
of the children, the liability of the father to sup- 
port his minor children remains in full common 
law vigor though their mother is awarded their 


custody.” In this case there was alimony in gross 
to the wife. But this was held not to change this 
principle. 


In Bemus v. Bemus, Tex., 133 S. W. 503, the 
contention that award of custody to the wife took 
away her right to sue for support furnished the 
children was expressly repudiated by the court. 


In White v. White, 138 N. Y. S. 1082, 154 
App. Div. 250, it was said that a wife not insisting 
upon her own right to support and maintenance 
might bind her, but it did not take away any right 
for children to support from the father, “at least 
not when:the mother is no longer able to afford 
such support.” 

In Evans v. Evans, 125 Tenn. 112, 140 S. W. 
745, 28 Ann. Cas. 294, suit by mother to recover 
for support of children after decree, silent on this 
question, approves Spencer v. Spencer, supra, as 
“a convincing case on this subject.” 

Oe ei v. Brauwere, 203 N. Y. 480, 96 N. E. 

38 L. R. A. (N. S.) 508, holds that a 
—- who has been deserted may, by virtue of 
married woman’s acts, sue her husband and re- 
cover from him the amount she has expended 
from her separate estate for the necessary sup- 
port of herself and her children; even though the 
funds are the outcome chiefly of her own labor. 





In Eldred v. Eldred, 62 Neb. 613, 87 N. W. 
340, a wife had obtained a divorce in another 
state on substituted service. Then she brought 
an independent suit in Nebraska for alimony and 
support of the children. It was held the suit 
could be maintained for the latter but not for 
the former. ; 

In Graham y. Graham, 38 Colo. 453, 88 Pac. 
452,8 L. R. A. (N. S.) 1270, 12 Ann. Cas. 137, 
a suit against husband was held maintainable 
after an allowance for support of the children 
had been exhausted, as the children were not 
concluded by the award. 

We do not cite the cases to the contrary, as 
they were early, and seem to be in diminishing 
number. Fulton v. Fulton, 52 Ohio St. 229, 39 
N. E. 729, 29 L. R. A. 678, 49 Am. St. Rep. 720, 
went upon the theory that the proof must show 
promise by the father to pay or his special request 
to furnish. Others are somewhat on this — 








CORRESPONDENCE 





IS ALL ERROR PRESUMPTIVELY 
PREJUDICIAL? 





Editor, Central Law Journal: 

Reading the first article in yours of Febru- 
ary 2, 1917, signed A. H. R., leads me to pro- 
test. If by a state of freedom is meant govern- 
ment by law instead of by man, then the whole 
theory of that article is absurd. 


I listened to what is called a “burst of indig- 
nation” by Elihu Root at the last American 
Bar Association meeting and I submit that 
when courts are to be governed by “public sen- 
timent” and they cease to enforce rules of law 
on account of “public protest,” our civil liber- 
ties are at stake. When mob rule dictates the 
policies of the courts in enforcing the law, the 
fundamental and inalienable rights of the mem- 
bers of the social compact are endangered. 

That article would have the governor of Ken- 
tucky in the wrong when he left the executive 
mansion to protect the prosecuting officers and 
the judge of the court against intimidation by 
the “public sentiment” and ‘public protest” of 
the mob of a Kentucky county. 


All this breaking down of rules of law by 
the doctrine of expediency is what Lincoln call- 
ed “throttling the inalienable rights of man in 
the pretense of curing a supposed evil.” It 
takes away the right of trial by jury and sub- 
stitutes in place thereof the “discretion” of an 
appellate tribunal, guided and influenced by 
public passion. It is a vice that is inherent in 
every attempt to substitute government by man 
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in place of government by law and leads us 
back to the Dark Ages, when the priest, the 
autocrat, or the mob was the source of the ad- 
ministration of justice. 
Yours truly, 

G. N. WILLIAMSON. 


Aberdeen, S. D. 

Notre—Our correspondent takes a view of the 
harmless error statute that makes it difficult 
for lawyers who share his general view of gov- 
ernment by law to meet the growing demands 
of the people for a less technical administration 
of justice. 


Justice Holmes publicly announced in the 
Haskell case what many lawyers and jurists 
had already come to recognize, to-wit: that law 
is not a fixed system of abstract rules that are 
forever true and unchangeable, but, on the con- 
trary, represents the conscience and intelligence 
of the age in which it has found recognition. 
Thus, an age which exalted individualism would 
extol the rule of caveat emptor; while an age 
whose ideal is collectivism, would abhor such a 
doctrine and prefer to throw the burden of dis- 
closing defects in articles sold upon the vendor. 
This is also true with respect to the technical- 
ities of procedure. Many of the present rules 
of evidence and of pleading are highly arbi- 
trary and exist to-day simply as an inheritance 
from the past—a past where doubtless they 
served a useful purpose under conditions that 
have since ceased to exist. 


The American Bar Association has, for three 
consecutive sessions, put itself on record as in 
favor of a rule that imposes on the appellant 
and the appellate court the duty to show and 
to find that any error committed at the trial 
actually affected the result; otherwise the judg- 
ment shall stand. 


In this respect our national association has 
not gone nearly as far in recommendation as 
England has gone in practice. In an instance 
related by Judge John D. Lawson, who, on one 
occasion sat with Justice Darling while hearing 
appeals, it apeared that one of the contentions 
of counsel for appellant in a certain case was 
that a certain witness had been wrongfully ex- 
cluded from testifying. “Let us hear the testi- 
mony of the witness,” said Judge Darling. After 
hearing the testimony the justice declared the 
evidence merely cumulative and that if it had 
been heard it could not have affected the result, 
and affirmed the judgment below. 


Changing old rules of procedure to meet mod- 
ern conditions is not subjecting the adminis- 
tration of justice to the mob. It is taking away 
from the mob any apparent justification for 
their attacks on the courts. It is not necessary 
that our appellate courts should send back as 
many cases as they do for retrial for error, 
often admitted to be wholly immaterial, and 
thus rouse the public indignation to a point 
where such fantastic propositions as the judi- 
cial recall find immediate support. 


In a republic the sovereignty is in the people, 
and it is always proper for them to adjust by 
statute the rules of pleading and practice when- 








ever they believe certain changes would pro- 
duce better results. How much better that law- 
yers should study the needs and wishes of the 
people, and propose adjustments and changes 
from time to time to meet such needs than, 
resisting all change, to leave to the demagogue 
and the politician the opportunity to make ex- 
pensive and dangerous experiments at the ex- 
pense of the public welfare. A. H. R. 





IS ALL ERROR PRESUMPTIVELY PREJU- 
DICIAL?—MR. ROOT’S VIEWS. 





Alerander H. Robbins, 
Managing Editor, Central Law Journal. 
My dear Mr. Robbins: 

I am obliged to you for sending me the leaf 
from the Central Law Journal containing your 
editorial on the question, “Is All Error Pre- 
sumptively Prejudicial?” 

The question itself is the child of error. 
Everybody knows that some rules for the con- 
duct of life are matters of right and wrong, 
substantial, essential, and that other rules for 
the conduct of life are matters of convenience, 
of form, of method, desirable but not essential. 
When a legislature undertakes to regulate the 
procedure designed to enable litigants to ob- 
tain justice in the courts, it generally lumps 
together in one mass of provisions, rules of 
conduct in litigation coming under both of these 
classes. Thé same code of procedure accord- 
ingly will be found to contain statutory provi- 
sions creating real rights, of which a litigant 
ought not to be deprived, and other provisions 
prescribing mere methods which are convenient, 
but which are not matters of substantial right 
in any sense. 

The question, “Is All Error Presumptively 
Prejudicial?” must, I think, be answered differ- 
ently as to these two classes of provisions. The 
question is asked regarding the procedural pro- 
visions which are not essential only because 
the unwise interference of the law-making body 
in the details of procedure gives to them the 
form of statutory rights. The general:statutes 
which have now been adopted in the greater 
part of the United States forbidding the courts 
to reverse judgments because of errors which 
are not injurious is really in the main an at- 
tempt to cure by legislation the evils created 
by legislation when our legislatures interfere 
by statute with those matters of procedure 
which really ought to be left to the courts 
themselves. Faithfully yours, 

Evrav Roor. 

New York, March 28, 1917. 


[Mr. Root states the purpose of the harmless 
error statutes with that perspicuity of thought 
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and expression for which he is noted. The 
distinction between code provisions creating 


* “real right” and those prescribing “mere meth- 


ods” is worthy of careful consideration.—Eb.] 
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BOOKS RECEIVED. 





Cases on the Law of Private Corporations. 
Selected and Supplemented with Notes. By 
Daniel Frederick Burneit, M. S. (Rutgers), J. 
D. (N. Y. U), Professor of Law, New York 
University. Price, $5.00 net. Boston. Little, 
Brown & Company, 1917. Review will follow. 





Standards of American Legislation. An Es- 
timate of Restrictive and Constructive Factors. 
By Ernest Freund, Professor of Jurisprudence 
and Public Law in the University of Chicago; 
Author of “The Police Power.” Price, $1.50 
net. The University of Chicago Press. Chica- 
go. Review will follow. 





The Torrens System. A Manual of the Uni- 
form Land Registration Act in Virginia, to 
which is appended the Annotated Act, proposed 
Rules of Court, and a complete System of 


Forms. By Eugene C. Massie, of Richmond, 
Va. Richmond. Everett Waddey Co. 1916. 
Price, $2.00. Review will follow 





Unfair Competition. A Study of Certain Prac- 
tices, With Some Reference tg the Trust Prob- 
lem in the United States of erica. By Wil- 
liam H. S. Stevens, Ph. D. Sometime Professor 
of Business Management in the Tulane Uni- 
versity of Louisiana. Editor, Industrial Com- 
binations and ‘Trusts. Price, $1.50. The 
University of Chicago Press. Chicago. Review 
will follow. 


American Digest, Annotated. Key-Number 
Series, Vol. 23. A Digest of all Current De- 
cisions of all the American Courts, as Reported 
in the National Reporter System, the Official 
Reports, and elsewhere, from April 1, 1916, to 
August 31, 1916. And Digested in the Monthly 
Advance Sheets for May, 1916, to and includ- 
ing September, 1916 (Nos. 308-312). Prepared 
and edited by the Editorial Staff of the Ameri- 
can Digest System. Price, $6.00. St. Paul. 
West Publishing Company, 1917. Review will 
follow. § j 





HUMOR OF THE LAW. 





Lawyer—“The precedents are all against us, 
madam.” 

Lady—“We’ll sue them too, then.’—Boston 
Transcript. 





A young man unhappily married and prac- 
tically penniless took his tale of woe to a 
prominent divorce attorney in Chicago and con- 
cluded with this: “I’m too poor to pay much 
for a divorce, but my wife makes my life mis- 
erable. After I get home at 6 o’clock in the 
evening I get no peace until I go to sleep. 
What would you advise?” 

“After considering all the facts in your case,” 
said the lawyer, “I would suggest that you 
get a job which requires you to work all night.” 
—Exchange. 





Pale, but nevertheless smiling contentedly, 
Mrs. Levinski entered her lawyer’s office. Tak- 
ing the chair beside the desk, she said, “I’ve 
had another accident, Mr. Berg. Last night I 
slipped on the sidewalk downtown and got 
hurt. The-doctor says I ought to have dam- 
ages.” 

“Why, Mrs. Levinski,” exclaimed the lawyer, 
“isn’t this the third accident within a month?” 

“Yes,” she replied, proudly, “ain’t I lucky?” 
—Lawyer and Banker. 





Colonel Waters, who died in Kansas City 
recently, had practiced law longer than any 
other lawyer in Kansas City. He was admitted 
to the bar in Macomb, IIl., before he was 21 
years old. Abraham Lincoln was a lawyer 
practicing in the same district then and 
Waters rode in the same circuit with him. 
Once Colonel Waters retained his friend to help 
him in a case. The opposing lawyer demanded 
one of their witnesses should answer a certain 
question with a direct “yes” or “no.” Lincoln 
contended the question could not be answered 
in that way. “There’s no question on earth 
that can’t be answered with a direct ‘yes’ or 
‘no,’” declared the lawyer. 

“You take the stand for a moment and Ill 
show you,” said Lincoln. 

The lawyer took the stand and Lincoln asked 
him: “Have you quit beating your wife?” The 
lawyer became indignant and Lincoln repeated 
his question. The judge, laughing heartily, in- 
sisted the lawyer must answer. 

With the aid of Lincoln, Waters won the 
case. Lincoln charged him $25, a large fee in 
those days.—Kansas City Star. 
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; 
1. Adverse Possession—Casual Trespasser.— 


Possession of land is a fact composed of act and 
intention, as, for instance, a house occupied or 
kept locked, or a fenced field with the inclosure 
maintained, but the act of a casual trespasser 
does not constitute poussession—Round Moun- 
tain Lumber & Coal Co. v. Bass, Tenn., 191 S. 
W. 341. 


2.——Cotenant.—Possession of party who pur- 
chased from widow her interest in land, and 
who was grantee in tax deed executed on sale 
of her interest for taxes, was not hostile to 
possession of deceased husband’s children, the 
widow being a cotenant.—McDowell v. Hollo- 
well, Ky., 191 S. W. 315. 


3. Alteration of Instruments—Materiality.— 
Test whether alteration of note is material is 
not whether it increases or reduces liability, but 
whether note will have same effect after altera- 
tion as before.—Voris v, Birdsall, Okla., 162 Pac. 
951. 


4. Attachment—Dissolution.—Surety on a 
bond to dissolve an attachment was not liable 
thereon where plaintiffs amended after the bond 
was executed, by changing the name of one 
plaintiff, and no notice of amendment was given 





surety as required by Rev. Laws, ec. 173, § 121. 
—Frank v. Millen, Mass., 115' N. E. 48. 

5. Attorney and Client—Authority.—An at- 
torney has no authority to accept in lieu of cash 
a transfer of a running account against a third 
person as a credit on a note held by his client.— 
Hoover v. Miller, Ala., 73 So. 817. 


6. Evidence.—Attorney for parties who set- 
tled out of court, agreement being that amount 
should be paid for them into a bank in install- 
ments, had a right to rely on agreement that 
money would all be paid into bank, and was not 
called upon to act until he became aware of a 
violation—Walsh v. Hoskins, Mont., 162 Pac. 
960. 


7. Bankruptey—aAction on Note. — Plaintiff 
may sue, in his representative capacity as agent 





for the shareholders of a bank, on a note pay- 


able to plaintiff, “agent for the shareholders” 
of that bank.—Fleitman v. McKinnon, U. 8S. C. 
C. A., 238 Fed. 98. 

8. Adjudication.—Where, after an involun- 
tary petition was filed in one district, there was 
an adjudication on voluntary petition filed in 
second district, held, Bankr. Act, § 32, and Gen- 
eral Order No. 6 (89 Fed. v. 32 C. C, A. ix) not 
applying, that such adjudication did not pre- 
vent continuation of proceedings unGer the in- 





voluntary petition—In re Continental Coal 
Corp., U. S. C. C. A., 238 Fed. 113. 
9.——Conversion. — An attorney, who had 


previously received money belonging to the 
bankrupt, held liable for his act in converting 
the same to certificates of deposit and deliver- 
ing them, indorsed in blank, to the bankrupt 
after appointment of a receiver.—Arnold v. Hor- 
rigan, U. S. C. C. A., 238 Fed. 39. 

10.—Deficiency Judgment.—Under Bankr. 
Act, § 57h, a mortgage creditor cannot prove 
against the bankrupt’s estate a deficiency judg- 
ment, as such, rendered in an action in which 
the trustee was not a party.—In re Soltmann, 
U. S. D. C., 238 Fed, 241. 


11. Joint Makers.—Claims of several joint 
makers of note, who discharged same, held 
provable debts against maker who refused to 
pay his pro rata share, so that, under Bankr. 
Act, §§ 59, 63, an involuntary petition might be 
maintained.—Wright v. Rumph, U. S. C. C. A, 
238 Fed. 138. 

12. Mechanics’ Lien.—A tfustee in bank- 
ruptcy takes subject to mechanics’ liens filed 
after the adjudication, despite Bankr. Law, § 
47a(2), giving such trustees the rights of lien 
creditors over property in the bankruptcy 
court’s custody, and the rights of judgment 
creditors over other property.—Church E. Gates 
& Co, v. Jno. F. Stevens Const. Co., N. Y., 115 
N. E. 22. 

13. Notice—Where a voluntary petition is 
filed in court of another district after filing of 
involuntary petition, petitioning creditors are 
entitled to notice.—In re Continental Coal Corp., 
U. 8S. C. C. A., 238 Fed. 113. 

14, Petition to Review.—Where the facts 
were not in dispute, but the decision in contro- 
versy arising in bankruptcy depended upon 4 
question of law, the matter should be reviewed 














XUM 











des 
ten 
str 


int 
21d 


PP» 





XUM 





Vou. 84. 


CENTRAL LAW JOURNAL 


313 








by petition to revise.—In re Hawley Down- 
Draft Furnace Co., U. S- C. C. A., 238 Fed. 122. 


15. Pro Rata Distribution—Where bank- 
rupt brokers have not enough stock in their box 
and hypothecated to cover all their customers 
who were long of it on the day of failure, such 
customers may recover their pro rata shares; 
the shares of any who make no specific claim 
going to the general creditors.—In re Pierson, 
U. 8S. C. C. A., 238 Fed. 142. 


16. Banks and Banking—Agency.—If bank 
officers in apparent scope of duty makes false 
and fraudulent assertions, in reliance upon 
which a person acts to his injury, the bank is 
responsible therefor. — Dregman v. Morgan 
County Nat. Bank of Ft. Morgan, Colo., 162 Pac. 
$21. 


17. Depositor.—Where company indorsed its 
notes to a bank for credit, in bank’s action on 
notes, company could set off amount due it on 
its deposit credit, and thus satisfy debt, if it 
did not exceed deposit credit—Puget Sound 
State Bank v. Washington Paving Co., Wash., 
162 Pac. 870. 


18. Bills and Notes—Collateral.—In the In- 
dian Territory one who prior to statehood for 
valuable consideration took a negotiable instru- 
ment as collateral for a pre-existing debt, held 
same unaffected by equities of which he had 
no notice.—Ricks v. Johnson, Okla., 162 Pac. 476. 


19. Consideration.—Under Negotiable In- 
struments Law, §§ 9996, 9998, where bank re- 
ceived and accepted notes as collateral when 
parties delivering them owed bank for money 
paid out on their checks, there was consideration 
for transaction.—Central Bank, Columbia, Mo., 
v. Lyda, Mo., 191 S. W. 245. 


20. Evidence.—Ordinarily it will be pre- 
sumed that the names of all persons appearing 
as obligors to a note, in the absence of some 
descriptive word or term showing a contrary in- 
tent, are principals, which presumption may be 
strengthened or overcome by circumstances as 
to its execution, or by conduct of the parties.— 
Longnecker v. Bondurant, Ky., 191 S. W. 286. 


21. Boundaries—Deed.—Description of deed 
conveying farm on lake reading that it began 
at hickory standing on north bank of lake on 
north side of road, thence along road and lake 
to a birch, held to convey strip between road 
and lake, and land beneath lake to. center.— 
Land & Lake Ass’n v. Conklin, N. Y., 163 N. Y. 
219. ; 

22. Carriers of Goods—Waiver.—Where ship- 
per of trunk received receipt, requiring her to 
commence suit on claim growing out of con- 
tract within one year, she could not, after one 
year, in absence of waiver, sue for loss of ar- 
ticles in the trunk.—Barter v. Barrett, N. Y., 
163 N. Y. Supp, 244. 

23. Waiver.—Under bill of lading, provid- 
ing immediate written notice as condition prece- 
dent to recovery for injuries to live stock, held 
that substantial and not literal compliance with 
the terms was sufficient, and the provision could 
therefore be waived by the carrier’s station 
agent.—New Orleans & N. E. R. Co. v. Wood, 
Miss., 73 So. 615. 




















24. Carriers of Live Stock—Notice.—Provision 
in contract for interstate shipment of live stock 
that, as condition precedent to recovery of dam- 
ages for injury, detention, etc., written notice 
must be given carrier within one day after ar- 
rival at destination, is reasonable and valid, 
and cannot be waived by carrier.—Chicago, R. I. 
& P. Ry. Co., v. Parsons, Okla., 162 Pac. 955. 


25. Carriers of Passengers—Common Carrier. 
—A railroad, carrying miners over a spur track 
extended to the mine, receiving as compensa- 
tion $1.50 per month, deducted from the wages 
of the miners, held a common carrier of pas- 
sengers.—Vandalia R. Co, v. Stevens, Ind., 114 
N. E. 1001. 


26.——Contributory Negligence. — Decedent, 
waiting at station to take a train, who was 
dozing, and who on being apprised that train 
was coming, rushed out on platform, and, while 
in a dazed condition was struck by pilot beam, 
when train had been visible for 600 feet and 
headlight was burning and there were lights 
about station, was guilty of contributory negli- 
gence.—Leard v. Pennsylvania R. Co., Pa., 99 
Atl. 798. 

27.——Evidence.—In action for injuries sus- 
tained while passenger in automobile owned and 
operated by defendant, evidence that defendant 
drove differently and safely after accident held 
inadmissible to show previous negligence.— 
Desmarchier vy. Frost, Vt., 99 Atl. 782. 


28. Negligence.—Starting an electric street 
car before a passenger is seated is not negli- 
gence, in absence of any unusual *circumstance 
or condition.—Brocato v. United Rys. & Electric 
Co. of Baltimore, Md., 99 Atl. 792. 

29. Negligence.—Where injury to passen- 
ger is caused by negligence of other passengers 
in obstructing aisles and carrier or its agents 
did not know of obstruction and could not know 
of its by exercise of proper care, carrier is not 
liable because guilty of no negligence.—Atkinson 
v. Dean, Ala., 73 So. 479. 


30.—Overcrowded Car.—Passenger invited by 
carrier to enter overcrowded car so as to com- 
pel him to stand near edge of platform, and 
forced off platform by crowd while train was in 
motion, had a remedy for personal injury.— 
Broder v. New York Consol. R. Co., N. Y., 162 
N. Y. Supp. 1002. 

31. Starting Car.—In absence of evidence, 
there is a presumption that conductor in charge 
of a street car gave signal to start car, which 
resulted in injury to a passenger alighting.— 
Lerch v. Hershey Transit Co., Pa., 99 Atl. 800. 

32. Citizens—Domicile.—A child born in the 
United States of Chinese parents domiciled here 
becomes at birth a citizen of the United States, 
under the first clause of the Fourteenth Amend- 
ment to the Constitution.—Louie Lit v. United 
States, U. S. C, C. A., 238 Fed. 75. 

33. Commerce—Employe.—Where switchman 
was killed in switching a car to take it to an- 
other place to be loaded with an interstate 
shipment, his death occurred in interstate com- 
merce.—Christy v. Wabash R. Co., Mo., 191 S. 
W. 241. 

34. Employe.—A freight conductor, who 
had been sleeping in a caboose while off duty, 
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held not engaged in service in interstate com- 
merce, within the terms of the federal Employ- 
ers’ Liability Act at time when cars were pro- 
pelled against the caboose so violently as to 
injure him.—Bumstead v, Missouri Pac. Ry. Co., 
Kan., 162 Pac. 347. 


35. Relaying Telegram.—The transmission 
of a telegram between two points within the 
state over a line which passes out of the state 
and requires relaying the message outside of 
the state is interstate commerce.—Western 
Union Telegraph Co. v. Bolling, Va., 91 S. E. 154. 


36. Telegram.—The transmission of a tele- 
gram between two points within the state by 
relaying it through points outside the state is 
interstate commerce, though by handling the 
message oftener it could have been transmitted 
without leaving the state.—Western Union 
Telegraph Co. v. Mahone, Va., 91 S. E. 157. 








37. Common Carrier—Regulation.—Rev. St. 
1913, §§ 5988-5990 (Laws 1909, c. 106, §§ 1-3), 
requiring common carriers to furnish adequate 
telephone connections between their offices and 
the local telephone exchange, is valid.—State v. 
Missouri Pac. Ry. Co., Neb., 161 N. W. 270. 


38. Constitutional Law—Curative Statute. — 
The attempt to validate by curative act a tax 
levied by pretended corporation having no legal 
authority over property taxed would, if given 
effect, be equivalent to imposition of an obliga- 
tion by statute without due process of law.— 
People v. Van Nuys Lighting Dist. of Los 
Angeles County, Cal., 162 Pac. 97. 


39. Damages—Executory Contract. — Where 
tenant breaches executory contract of lease, 
lessor should make efforts to minimize damages, 
and may relet property for less amount.—Iin re 
Mullings Clothing Co., U, S. C. C. A., 238 Fed. 58. 


40. Death—Jurisdiction.—A state court has no 
jurisdiction of an action for wrongful death oc- 
curring without the state under “the federal 
Employers’ Liability Act in view of Laws 1903, 
p. 217, § 2.— Walton v. Pryor, Ill, 115 N. E. 2. 


41. Diverece—Abatement of Suit.—A _ wife’s 
action for divorce was abated by death of hus- 
band, but may be reopened, in so far as it affects 
property rights, upon a proper showing.—Hill 
v. Victora, Ia., 161 N. W. 72. 

42. Amendment to Pleadings.—Service of 
notice of motion to amend and modify a decree 
of divorce need not be personal upon a party 
who has appeared in the action and had there- 
after departed from and resides out of the state. 
—Keller v. Keller, Idaho, 162 Pac. 927. 


43.——Constructive Service.—Courts of Utah 
have jurisdiction of an action for divorce 
against a non-resident defendant on construc- 
tive service, although the marriage was not 
solemnized within state and no matrimonial 
domicile has been had therein.—Schafer v. Dis- 
trict Court of Third Judicial Dist. in and for 
Salt Lake County, Utah, 162 Pac. 618. 

44. Publication Service.—A personal judg- 
ment for alimony rendered on service by publi- 
cation against a resident defendant is valid, 
where defendant secréted himself so that he 
could not well be served.—Roberts v. Roberts, 
Minn., 161 N. W. 148. 














45. Quieting Title—Where decree recited 
the stipulation of the parties that the divorced 
wife “shall have the home,” the divorced hus- 
band could not question, so far as his rights 
were affected, a decree in her favor in action 
against him to quiet title in such home.—wWilt- 
bank v. Wiltbank, Ariz., 162 Pac. 60. 


46.—Separate Property.—Where a wife was 
granted a divorce, she was entitled to judgment 
against defendant for a sum invested by her in 
real estate.—Belmont v. Belmont, Ore., 162 Pac. 
830. 

47. Eminent Domain—Abandonment.—In view 
of Const. art. 16, § 8, providing for compensation 
before the taking of land under eminent domain, 
a railroad company after locating its line may 
abandon route before any actual entry or pay- 
ment or giving of bond to secure payment,— 
Speer v. Monongahela R. Co., Pa., 99 Atl. 810. 


48. Cul-de-Sac.—In street vacation proceed- 
ings property owners whose lands do not abut 
on the portion of street vacated are entitled to 
damages, and where the vacation left appellant’s 
property abutting on a cul-de-sac, he was en- 
titled to damages.—Falender y. Atkins, Ind., 114 
N. E. 965. 





49.——-Damages.—Owner of property partly 
taken in a proceeding to widen a street was 
entitled to receive for the land taken the high- 
est cash market price, based on its most valu- 
able use, that could be obtained when the peti- 
tion was filed.—Clty of Chicago v. Lord, IIl., 
115 N. E. 12. 


50. Damages.—Measure of damages in con- 
demnation proceeding is the fair cash market 
value of property taken for its highest and 
best use, and difference between value of re- 
mainder immediately before the filing of the 
petition and immediately after completion of 
improvement.—City of Chicago v. Lord, Ill, 115 
N. E. 8. 

61. Damages. — Where defendants wrong- 
fully diverted the waters of a stream so that 
they no longer flowed past plaintiff's farm, the 
measure of plaintiff’s damages is the difference 
in value of the farm before and after the diver- 
sion.—Rider v. York Haven Water & Power Co., 
Pa., 99 Atl. 798. 

52.——Municipal Corporation.—In city’s pro- 
ceeding to condemn strip of improved land, to 
widen street, where part of lot remaining had 
been assessed certain amount for benefits, value 
of property taken and damages to property 
taken could not be estimated, by considering 
fact that property not taken would be benefited. 
—City of Chicago v. Lord, Ill, 115 N. E. 1. 

53. Esteppel—Chattel Mortgage. — Where 
holder of chattel mortgage of grain was re- 
quested by elevator agent to induce mortgagor 
to deliver grain to agent’s elevator, and saw it 
sold and delivered to elevator company, and 
payment to mortgagor, he was estopped from 
asserting any lien against company.—Mohall 
State Bank v. Duluth Elevator Co., N. D., 161 N. 
W. 287. 

54. Tenancy in Common.—One who in his 
bill alleged that he claimed land under gift from 
his father, and claimed title exclusive of every 
one except his coplaintiff, was not estopped to 
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dispute, in another case that he was a tenant in 
common with his brothers and sisters, who were 
not coplaintiffs.—Pigott v. Pigott, Miss., 73 So. 
800, 


55. Explosives—Municipal Ordinance.—Where 
there was ample proof that flying rock from 
blasting, which was being conducted contrary 
to municipal ordinances, injured plaintiff’s 
premises, it was error to dismiss his complaint. 
—Taub v. George Colon & Co., N. Y., 163 N. Y. 
Supp. 79. 


56. Fixtures—Tenancy.—A tenant can recov- 
er from the purchaser of the building, after 
vacation of the premises, property left thereon 
under agreement with the former owner, not- 
withstanding claims thereto by third parties, 
who had delivered possession to the tenant.— 
Yorkshire Ice Co. v. Flanagan, N. Y., 163 N. Y. 
212. 

57. Frauds, Statute of—Oral Contract.—An 
oral contract for the conveyance of real estate 
is not removed by part performance from the 
statute of frauds by proof that it was made as 
an adjustment of a former contract, there being 
no proof regarding the extent to which such 
former contract was executed.—Cooley v. Hatch, 
Vt., 99 Atl. 784. 

58. Part Performance.—That plaintiff per- 
formed personal services for deceased is not 
such an execution or part performance as would 
take a contract to pay for such services by de- 
vise out of statute of frauds.—Henderson v. 
Davis, Tex., 191 S. W. 358. 

59. Husband and Wife—Gift—That a hus- 
band deposits money in the name of his wife 
does not, while the parties are living’ and the 
evidence shows a contrary intent, establish a 








gift inter vivos in her favor.—Schwab v. 
Schwab, N. Y., 163 N. Y¥. Supp. 246, 
60. Spoliation—A surviving widow, who 


opens deceased’s bank box and converts its con- 
tents to her own use, without notice to some of 
the forced heirs, and without an order of court 
and inventory, as required by law, is in the posi- 
tion of a sopliator, and as such will be held to 
strict accounting.—Tujague v. Courtiade, La., 73 
So. 862. 

61. Insuranee—Evidence. — Where insured 
disappeared and his beneficiary continued pay- 
ing premiums on his life policy for seven years 
from his disappearance, she could recover such 
premiums, with interest thereon from date of 
their payment respectively, if it was shown he 
died on date of his disappearance.—Equitable 
Life Assurance Soc, v. Brame, Miss., 73 So. 812. 


62. Extended Insurance.—A condition in a 
life policy that the policy shall have “matured 
under its terms” and the contract “maintained 
in full force and effect” is conformed to when 
insured’s death occurs during the period of ex- 
tended insurance given by the nonforfeiture 
law (Rev. St. 1899, § 7897 et seq., now Rev. St. 
1909, § 6946 et seq.).—Liebing v. Mutual Life Ins. 
Co. of New York, Mo., 191 S. W. 250. 


63. Seven Years Presumption.—Where fact 
of death of insured who disappeared was dis- 
puted by the company, the cause of action on 
his policy did not accrue so as to be affected 
by the six-year statute of limitation (Code 1906, 
§ 3097) until the expiration of seven years from 
disappearance raising presumption of death 
under § 1914.—New York Life Ins. Co. v. Brame, 
Miss., 73 So. 806. 











64. Warranty.—Under provisions of cer- 
tificate of accident insurance and application 
therefor, held that applicant’s statements that 
he had an income of at least $750 annually was 
not a warranty, but a representation.—Murphy 
. . es Travelers’ Benefit Ass'n, Ia., 161 N. 

- of. 





65. Landlord and Tenant—Breach of Cove- 
nant.—To sustain an action for breach of cove- 
nant for quiet enjoyment in a lease, plaintiff 
must show he has been prevented from taking 
possession or that his quiet enjoyment has been 
disturbed by the lessor, etc., or one having a 
paramount title and mere disturbance by an in- 
truder is insufficient.—Mullen v. Barnes, Okla., 
162 Pac. 936. 


66. Surrender.—The surrender of a term by 
a tenant is voluntary so as to deprive her of 
the right to the growing crops, though the 
landlord consented to the surrender.—O’Leary 
v. Harris, 99 Atl. 774. 


67. Mandamus—Defenses.—Defense that there 
are other warrants of the amount of all avail- 
able funds, entitled to priority of payment, be- 
cause first presented and registered, is available 
in mandamus to compel payment by county 
treasurer of warrants of reclamation district, 
though holders thereof made no demand after 
presentation and registration.—Pacific Gas & 
Electric Co. v. Cole, Cal., 162 Pac. 435. 


68. Master and Servant—Accidental Injury.— 
Under Sess. Laws 1915, c. 246, Workmen’s Com- 
pensation Law, extending to certain hazardous 
occupations, and providing compensation for ac- 
cidental injury arising out of or in the course 
of employment, baker injured by explosion of 
natural gas used for heating ovens caused by 
negligence of employer’s foreman, received in- 
jury within purview of act.—Adams v. Iten Bis- 
cuit Co., Okla., 162 Pac. 938. 


69. Assumption of Risk.—Assumption of 
risk does not relieve from liability for switch- 
man’s death resulting from violation of federal 
Safety Appliance Act.—Christy v. Wabash R. Co., 
Mo., 191 S. W. 241. 


70. Intentional Injury.—Workmen’s Com- 
pensation Law does not include willful or in- 
tentional injury inflicted by employe, or willful 
failure to use a guard or protection required by. 
statute, or willful injury inflicted by employer, 
as to which employe has remedies by action.— 
Adams y. Iten Biscuit Co., Okla., 162 Pac. 938. 


cB Jurisdiction.—A vessel owned within 
the state, but lying in the port of another 
state, is not part of the territory of the owning 
state, and the Workmen’s Compensation Act au- 
thorizes no compensation for injuries to a sailor 
while in such port.—Adams v. Iten Biscuit Co., 
Okla., 162 Pac. 938. 


72. Switchman.—A carrier’s liability for 
switchman’s death from being compelled to go 
between cars in order to raise the pin for a 
“flying switch,” does not depend on whether or 
not he fell in the immediate effort to pull the 
pin or before beginning the act of uncoupling. 
—Christy v. Wabash R. Co., Mo., 191 S. W. 241. 


73. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act, pt. 2, §§ 15, 16, 
18, evidence that an employe, receiving a slight 
scratch, which developed into a septic condition, 
as soon as he understood its nature, informed 
foreman of the facts, warranted finding that the 
employer had knowledge within the requiréd 
time.—In re Murphy, Mass., 115 N. E. 40. 

74. Workmen’s Compensation Act.—Injuries 
received while a florist’s employe was arranging 
a window box after delivering an order, held 
not an incident to his hazardous employment as 
driver of the delivery wagon, under Workmen’s 
Compensation Law.—Glatzl v. Stumpp, N. Y., 
114 N. E. 1053. 

75. Workmens’ Compensation Act.—An em- 
ploye of a florist, whose duty it is to drive the 
delivery wagon, is within the protection of the 
Workmen’s Compensation Law. — Glatzl  v. 
Stumpp, N. Y., 114 N. E. 1053. 

76. Workmen’s Compensation Act.—Neither 
master nor servant has any right of election 
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whether he will come under the Workmen’s 
Compensation Act if engaged in the kind of 
work which falls thereunder, and neither can 
exempt himself from the burdens imposed, nor 
waive benefits.—Shaughnessy v. Northland S. S. 
Co., Wash., 162 Pac. 546. 


_77.—Workmen’s Compensation Act. — In 
view of Workmen’s Compensation Act, § 2, if 
any occupation should arise in future so plainly 
hazardous as to bring it under the act, it would 
come under the act regardless of whether the 
Industrial Insurance Commission so determined. 
—State v. J. B. Powles & Co., Wash., 162 Pac. 569. 


78. Mortgages—Failure of Consideration.— 
Where an insurance company made a loan, tak- 
ing a note and mortgage, but retained part of 
the loan as payment of a premium on policy 
issued as collateral security for loan, and policy 
was later held void as against public policy, 
there was a failure of consideration for note 
and mortgage in so far as amount was retained. 
=a Inv. Co. v. Shannon, Okla., 162 Pac. 

79. Municipal Corporations—Ordinary Care.— 
Degree of care required street railway employe 
whose work in sweeping snow from track re- 
quired him to work on traffic side of street, 
depends upon place and condition of street as 
to traffic, and is ordinary care under circum- 
stances.—Morrison vy. Conley Taxicab Co., Wash., 
162 Pac. 365. 

80. Right of Way.—Where the respondent 
driving his automobile entered the intersection 
of streets first, he was entitled to the right of 
way.—Yuill v. Berryman, Wash., 162 Pac. 513. 

81. Negligence—Inedependent Contractor.—A 
railroad, owing no charter duty to the general 
public to refrain from trespassing on plaintiffs’ 
land during a grade separation, may avail itself 
of the defense that an independent contractor 
did the trespassing.—Rooker y. Lake Erie & W. 
R. Co., Ind., 114 N. E. 998. 

82. Pledges—cCollateral.—It was not neces- 
sary for cashier of bank, taking notes from 
payee as collateral, to notify payee of his ac- 
ceptance of them as collateral in order to hold 
them as such, further than keeping of notes 
would indicate and give notice they were ac- 
cepted.—Central Bank, Columbia, Mo., v, Lyda, 
Mo., 191 S. W. 245. 

83. Principal and Agent—Scope of Agency.— 
Where owner of land stated to owners of other 
land that he would leave improvement of street 
to them, other parties could not bind him to pay 
his cost of improvements except so far as it 
affected his own property.—Tyron v. Clinch, Cal., 
162 Pac. 428. 

84. Railreads—Implied Authority.—Subordi- 
nate employes of a railroad company have im- 
plied authority to bind it by contracts for med- 
ical attendance on its servants or passengers 
where there is urgent necessity for such attend- 
ance to those who have been injured on the 
railroad.—Scullin v. Routh, Ark., 191 S. W. 218. 

85. Sales—Burden of Proof.—The giving of a 
note for the purchase price of lumber is an ad- 
mission that it was delivered, which at least 
places on the maker the burden of overcoming 
the admission by satisfactory evidence.—Con- 
solidated Lumber Co. v. Frew, Cal., 162 Pac. 430. 

86. Inspection.—Where the purchaser of a 
monument had full opportunity for examination 
and could have discovered defects, but accepted 
it, where no warranty was made and no fraud 
existed, he could not complain that the contract 
was not fully performed.—R. C. Bowers Granite 
Co. v. Drew Daniels Granite Co., Vt., 99 Atl. 776. 

87. Representation.—When on a sale a posi- 
tive representation of a material fact is made, 
the party receiving it is entitled to act upon it, 
and is not bound to verify it by an independent 
investigation, although he has an opportunity to 
do so.—Morris v. Fiat Motor Sales Co. of Cali- 
fornia, Cal., 162 Pac, 663. 

88. Severability—Under contract giving de- 
fendant an exclusive agency for plaintiffs’ goods 
for two years and providing for sales of goods 
from time to time to defendant at price fixed 
by agreement of parties, successive sales were 
severable, and each was a contract of sale by 
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89. Waiver.—Under a warranty to replace a 
stallion if unsatisfactory and returned to seller 
at one of several places, the seller does not 
waive the requirement that the original stallion 
be returned by giving buyer privilege of delivery 
at a nearer point.—Union Inv. Co. v, F. M. 
Landon Co., Cal., 162 Pac. 903. 


90. Specific Performance — Enforcement. — 
Under Rev. Codes, § 6102, as to agreements spe- 
cifically enforceable, an agreement to enter into 
an agreement on terms to be afterwards settled 
cannot generally be enforced. — Livingston 
Waterworks v. City of Livingston, Mont., 162 
Pac. 381. 

91, Judicial Discretion—Specific perform- 
ance of a contract is a discretionary remedy 
given as a substitute for a legal remedy of com- 
pensation whenever the legal remedy is inade- 
quate.—New River Lumber Co. v. Tennessee Ry. 
Co., Tenn., 191 S. W. 334. 


92. Option.—Where conveyance of land re- 
serving mining rights contained option allowing 
vendor to repurchase at average price paid per 
acre by purchaser, specific performance of 
such option after ten years will be denied; pur- 
chaser having made valuable improvements.— 
Audo vy. Western Coal & Mining Co., Kan., 162 
Pac, 344. 

93. Sunday—Contracts.—At common law con- 
tracts entered into on Sunday were valid, and 
the doctrine that contracts made on Sunday are 
void depends alone on statutory enactments.— 
Bertram v. Morgan, Ky., 191 S. W. 317. 

94. Trade Unions—Expulsion.—Upon expul- 
sion of member from voluntary association or 
trade union, such member’s interest in funds 
and property of association ended and he was 
no longer amenable to the penal code of such 
association, and after his expulsion had right 
to sell and dispose of his labor according to his 
own will, unrestrained and unaffected by rules 
and agreeemnts of association.—Shinsky  v. 
Tracey, Mass., 114 N. E. 957, 

95. Trusts—Declaration of—Full and com- 
plete declarations of trust investments by trus- 
tee, either open to inspection in public office, or 
in the possession of the parties interested in the 
investments, relieve the investments of the ob- 
jection on accounting that they were theretofore 
made in the individual name of the trustee.—In 
re Union Trust Co. of New York, N. Y., 114 N. E. 
1057, 219 N. Y. 514. 

96. Resulting Trust.—A _ resulting trust 
arises by operation of law where land is pur- 
chased and the purchase money, or some spe- 
cific portion thereof, is paid by one person, and 
the title thereby purchased is conveyed to an- 
other.—Akin y. Akin, IIl., 114 N. E. 908. 

97. Vendor and Purchaser—Equity.— Where 
grantee in conveyance of land made in consid- 
eration of boarding and caring for grantor per- 
formed her part of contract after grantor’s 
previous conveyance to defendant, which had 
been withheld from record until after her own 
deed. was recorded, defendant had no equitys 
against her title——City of Houston v. Ritchie, 
Tex., 191 S. W. 362. 

98. Waters and Water Courses—Easement.— 
The substitution by defendants of globe valve 
in place of check in a private pipe line, to hold 
back water to which he was entitled, was not 
as a matter of law, and, regardless of its effect, 
an invasion of plaintiff's easement to obtain 
water from same pipe.—Ord v. Terry, Vt., 99 Atl. 
778. 

99. Wills—Execution. — Even if , different 
parts of a will were written at different times, 
this constitutes no evidence of an alteration 
without some circumstance creating suspicion 
that the alteration was made after execution.— 
Hutchison y. Kelly, Ill, 114 N. E. 1012. 

100. Trust.—A devise to a corporation for 
the express purpose of carrying out its cor- 
porate functions is ordinarily regarded as a gift 
to be applied to the particular corporate use 
rather than as creating a trust.—Conner v. 
Trinity Reformed Church of Boonsborough, 
Washington County, Md., 99 Atl. 647. 


























ViIM 


-~ ee wor 2 8 


yn 


I 
I 





